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and met Rodriguez who told them that Gor 
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returned, said he had the package but that he didn t want tt 


do it cause there were strange irs 1 he are , : 3 
382) 
Thereafter, Gonzalez and ivut eft tr r 


entered Gonzalez's car. Cavut tested the cocaine in the ba 
seat after Gonzalez removed th: ackage from unde the 
in the front. (755, 233,383,3 


After 5-15 minu 


ct 


the bar. Alleva told Gonzalez that everytning was OK and they 
should go get the money. At t! t Rlieva,Cavut 
Gonzalez left the bar. Alleva and svuto walked up the tr 


After aqetting the money, Alley f avuto crossed the street 


and met Gonzalez. Leaving rvut n tt corner, 
Gonzalez walked a short distance awa ind eychange tl 


or themoney. Alleva anc avuto t walked back t 
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4id not testify 


in the record, 


sation between 


Po ice officer, wherein Rodriquez was recorded negotiating a 

large scale cocaine purchase in 1974, no other testimony or 
evidence was introduced on behalf of Esparza other than to impeach 
Rodriquez's credibility. (1492-533) 


In contrest to this, is the defense presenteo on behalf 


of the co-defendant Gonzelez who testified at both the first and 


second trial. His testimony, if credited by the j j to 
establish that he did not know what was contained in 

he transferred to Agent Alleva and that he only acted as the agent 
of Rodriquez. Surely his defense of lack of knowledce and i -ent 
cannot and should not be used as the basis for introducina 
Esparza's prior heroin saie on the question 

Esparza's defense rested on the issue of credibility 

of intent or know’edge. 

Furthermore, Gonzalez's added testimony whi 
that of the Government's witnesses wherein it was alleged that 
Esparza was present in the area and met with Gonzalez at the 
of the transaction tends to negate the position by Esparza th 
he only drove Gonzalez there and back without knowledge that 
drug transaction was taking place. 

As the above indicates, intent was not placed in issue 
by the Appellant by way of defense. Thus, under the facts of this 
case, where there was no actual need to introduce the prior heroin 
Sale to establish intent as part of the Government's direct case 
together with the fact that Appellant did not raise the issue of 
intent in his defense, the trial court abused its discretion in 


determining that the probative value of Guadaaqnino's testimony a 
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a) 


to Esparza's 1969 heroin sale outweighed its prejudicial 
effect. 
with respect to the convincingness of the evidence 
that the 1969 heroin sale was committed and that the Appellant 
was the actor, this fact is readily conceded by the Appellant. 
With respect to the strength or weakness of the 
1969 heroin sale in supporting the issue oO 
ts the Appellant's contention that said testimony was of 
relatively weak nature in support of establishing intent. 
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First, the drug transferred in 1969 was heroin while th 
4n the case at bar was cocaine, second tne heroin sal 
1969 was made directly by Esparza to thc Agent while in 
case at bar middlemen were involved, third, the heroin 
sale in 1969 did not have someone test the drug, while 
the case at bar, the drug was first tested by Cavuto, 
tourth, the method of transfer in the 1969 heroin sale was 

ally dissimilar to the method employed in the case at 
bar except for the limited use of an automobile and fifth, 
the remoteness of the seven (7) year old herotn sale as 
indicating knowledge on the part of esparza that the acts 
observed in 1975, which were consistent with innocent 
conduct, were in fact a drug sale. 

As stated in BRE] LZ, the hereinbefore noted 

facts must all be balanced against "the degree to which 


jury will probable be roused by the evidence to over- 


mastering hostility". BRETTHOLZ, supra, page 484 


Anticipating the answering brief by the 
United States Attorney the case at bar is clearly dis- 
tinguishable frem UNITED STATES V. BRETTHOLZ, 485 F2d 483 
in that in the BRETTHOLZ case this Court found that the 
issue of intent was an element of the defense case for 
each defendant and that the prior acts of BRETTHOLZ 
involved a situation virtually identical to the transacti 
for which appellants were indicted. Additionally, the 
testimony concerning the prior similar acts were elicited 
from a co-de“endant who stated that he bought cocaine from 
Brettholz on ten occasions within a year prior to the 
transaction in question. BRETTHOLZ, supra, pages 487, 488. 

Similarly, in UNITED STATES V. PAPADAKIS, 510 F 
2d 287, (2d Cir 1975), Cert. denied 95 S.Ct. 1682, -his 
Court found that the similar acts introduced into evidence 
Showed the existence of a broader conspiracy to obstruct 
justice, of which the conspiracy charged against the 
appellant was only a part. Furthermore, this Court noted 
the convincing nature of the testimony in circumstantially 
establishing the corrupt agreement of the conspiracy charged 
and that at least one of the incidents was directly 
connected with the acts charged in the indictent. PAPADAKIS, 


Supra, Pages 294, 295 


In UNITED STATES V. BOZZA, 365 F 2d 206, (2d Cir.1966), 


this Court upheld the introduction of testimony of a prior 


similar act occurring approyimately ten (10) days before 


the offenses charged in the indictment due to its indis- 
pensable nature. As noted in Judg=2 Friendly's decision, 

“the Fairview burglary had about as close 

a relationship to the offenses charged 

as can be imagined; indeed, if the 

evidence....had been omitted, the jury 

would have had only a truncated version 

of what was claimed to have occurred”. 

BOZZA, supra pages 210,212,213,214 

In UNITED STATES V. KNOHL, 379,F2d 427, 

(2d Cir. 1967) this Court held that in defendant's 
trial for obstructing justice, testimony of defendant's 
prior offenses was admissible to show that defendant was 
a large scale dealer on stolen securities and therefore 
had strong motive to induce a potential Grand Jury witness 
to perjure herself. Furthermore, this Court found that 


the testimony was relevant to show that the defendant knew 


that certain securities were stolen KNOHL, supra Page 438. 


IN UNITED STATES V. DEATON, 381 F2d 114, 


(2d Cir 1967), this Court held that in defendants’ trial 

for fraud, evidence of three similar transactions was 
admissible to prove defendant's fraudulent intent, noting 
tnat it was a crucial issue at trial, that at lease one of 
the transactions was part and parcel of the same transaction 
which constituted the offense charged, and that all three 
transactions were identical with the present case in that 

no loan was ever made. DEATON, Supra 


IN UNITED STATES V. WARREN, 


cert dented 406 U.S. 944, this Court upheld the introduction 


of evidence ottained in.a search conducted a day after 
the filing of he indictment on the issue of intent and to 
negate the defense of entrapment which was raised by 


appellant. WARREN, Supra. Page 745 


It is respectfully submitted, that under the 
facts of this case, the potential for prejudicing the 


Appellant for outweighs the probative value of said 


evidence. As noted in US, V. BYRD, Supra Page 574 


“It is generally recognized that there 
can be no complete assurance that the 
jury even under the best of instructions 
will strictly confine the use of this 
kind of evidence to the issue of 
knowledge and intent and wholly put 
out of their minds the impiication thet 
the accused, having committed the prior 
similar criminal act, probably committed 
the one with which he is actually 
charged”. 

See .lso U.S. V. DeCICCO, 435 Fed 478, 483. 


POINT II 


The Prosecutor's Comment 
During Summation Concerning 
the Appellant's Prior Similar 
Act Was Reversible Error 


Assuming arguendo, that this Court should find that 
testimony of the Appellant Esparza's prior similar act was properly 
introduced into evidence (although it is Appellant's continuing 
position that it was not), it is the Appellant's contention that 
during summation, the Prosecutor used saia testimony to establish 
that the Appellant was a man of criminal character and there*tore 
likely to commit the crime charged herein. 

During summation, the Prosecutor made the following 
statement to the Jury: 


"I submit to you, ladies and 
gentlemen, that Mr. Esparza 

was no stranger to drug trans- 
actions. He knew how to handle 
himself, and he was a very cautious 
man. 

First of all he was not going 
to have anything to do with trans- 
porting the drugs himself or engag- 
ing directly in the sale of the 
drugs himself. Neither was he 
going to be anywhere near the 
location of this car where the 
drugs were concealed. 

Ladies and gentlemen, I sub- 
mit to you that Mr. Esparza nad 
learned his lesson, The last time 
that he had dealt, that he had cut 
out a middleman and dealt directly 
with a stranaer, you learned that 
that stranger turned out to be a 
Government Aqent. 

Mr. Laifer: Objection, Your 
Honor, I move for a mistrial. 


~ - 


he Court: Overruled. Motion 


denied. 


Mrs. Amon: And that Government 
agent you earned was Vinny Guadaanino. 
And {t wasn't necessary, ladies and 
gentlemen, for Mr. Esparza to take any 
unnecessary chances on this occasion 
because he had Leo Gonzalez to do that 
for him. Leo Gonzalez was his delivery- 
man." (T page 606-607) 


As noted above, defense counsel's objection was 
Overruled and the motion for a mistrial denied. 
Reasserting the argument as set forth in Point I, 
it is clear that the above comments by the prosecutor regarding 
Esparza's prior similar act went far beyond the permissib!] 


limits for which said testimony was introduced. 


Essentially, after assuring the Jury that “Mr. 


was no stranger to drug transactions" (und rlinina suppl 


the Prosecutor alluded to the testimony of the Appellan 
similar act as a learning eyperience, from which the Ap 
learned “it wasn't necessary...to take any unnecessary 
on this occassion". The inference that the Appellant 
before and thus is more likely to have committed this 
clear and unmistaken. This is further emphasized and made more 
apparent by the later comments of the Prosecutor, wherein the 
Jury was properly told, 
"And when you are considering 

too, ladies and gentlenen, whether 

Mt.... what Me. Esparza’s intent 

was there, whether he was there 

unintentionally or whether he knew 

eyactly what this transaction was 

about, I can ask you to consider the 

testimony that vou heard from Vinnie 


Guadaqnino." (7 Page 628) 


The above is in direct contrast to the initial 


of the Prosecutor and permitted by the Court, wherein 


was told that the Appellant was net going to take unnec 


chances on this e-cassion because the last time he deal 


stranaer and cur sut the middleman, you learned that t 
stranger turned out to be a Government Agent. 

As a reading of the trial record indicates, 
against the appellant was presented mainly through the 
of Prosecution Witness Rodriquez, whose credibili'y wa 
to vigorous attack by defense counsel. By reason 
Prosecutor's comments during summation should not 
harmless error and as such, the Appellant's conviction 
reversed. 

POINT 111 


PPELLANT ESPARZA ADOPTS ALL 
S AND ARGUMENTS OF CO-APPELLANTS 
WOULD BE APPLICABLE TO HIM 


CONCLUSION 


NEW TRIAL ORDEREC 
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